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Practice Circular on
Good and Effective Competition Practices (1) —
Charging of Commission and Offering of Incentives

Questions and Answers (Q&AS)
Notes:

All references to:

a. “EAA” shall mean the Estate Agents Authority.

b. “Practice Circular” shall mean Circular No. 24-0CR)
issued by the EAA orGood and Effective Competiti
Practices (1) — Charging of Commission anffering of
Incentives.

c. “Purchaser” shall include a prospective purchaser.

The words and expressions used in these Q&As $laaie
unless the context otherwise requires, the samaingeas thos
words and expressions have in the Practice Circular

These Q&As are for generalreference only. Tt
answers/solutions suggested in the Q&As are notuesthae ant
they do not constitute legal or professional adviceonsiderin
whether a licensee has breached the Practice @irtue EAA
will consider each case on its own merits. You $theeek legh
or professional advice as and when necessary, iafipem the
interpretation of relevanégal provisions and specific advice
any individual case. The EAA makes no warranty @she
completeness of the information set out in theseAQ&or the
appropriateness for its use in any particular orstancesThe
EAA will not accept any liability or responsibilitwhatsoeve
for any loss or damage caused to any person howsaeging
from any use, misuse of, or reliance on the costefthese
Q&As.



Q1.

Answer:

Q2.

Answer:
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When the Practice Circular becomes effective o
1 November 2024will the existing guidelines on offering
of incentives by estate agents in the sale of firend
residential properties and compliance with the
Competition Ordinance (namely Circular No. 1304 (CR)
and Circular No. 16-01 (CR)) be superseded anckase t«
have effect?

No.

The relevant existing guidelines will continue ®ib force
in addition to the Practice Circular after 1 NovemR024
and licensees must observe and comply with the.same

Licensees should also refer to the relevant Questand
Answers in respect of Circular No. 0&-(CR) and Circule
No. 16-01 (CR) published on the EAA's website more
explanation with respect to the guidelines in theed
Circulars.

With respect to the good and effective competitio
practices in relation to commission set out in pargraph
(9) of the Practice Circular, are those mandator
requirements which licensees must follow?

No.

Sinceformulating a commission policy is a matter for
estate agency company to consider accordingstmwn
circumstances, and charging and paynoérdommission i
a business matteto be agreed between estate ag
companies and their clients, it is not appropriatehe EAA
to fix commission rates or stipulate mandatory cassimn



Q3.

Answer:

Q4.

Answer:
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guidelines as this could harm competitionAccordingly
the Practice Circular only encourages licensedsllow the
practices set out in paragraph (9) therdor bettel
explanation of licensees’ fees vis#&-the level of service
they provide.

With respect to the guidelines set out in paragphs (8)
and (9) of the Practice Circular, will it be necesary for an
estate agency company to disclose what factoits has
taken into account when formulating its commissior
policy and how it weighs such factors to its clies®

No.

The information in relation to commission tha estat
agency company is encouraged to provadis clients is s¢
out in paragraph (9)(b) of the Practice Circuladdesnot
include detailed breakdown of how the commissio
determined, as such informati@onstitutes competitive
sensitive information under paragraph (8) of thackEce
Circular and an estate agency companyst not discuss !
exchange with or disclose such information to
competitors.

According to paragraph (11) of the Practice Circula,
should incentives be offered by estate agency compes,
licensees are required to inform prospective purcheers
and set out in writing the incentives that areoffered to
them. Does it mean thatan estate agency compar
needs not honour its promisef the incentives offered by
it was not reduced in writing?

No.

its
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It is the estate agency compani@s’n commercial decisic

whether or not to offer incentives to prospectivechasers
If incentives were offered by estate agency congsthiey

must honour their promise of incentivasespective @

whether the promise was made verbally or in writamg

regardless of when it was made. Failafeestate agenc

companies to honour their promise of incentivaade

to purchasers is unprofessional. Non-complizgnisee

who fail to honour their promise of incentives targhasers,
if proven to have been made to purchasehgther verball

or in writing, may be subject to disciplinary actiby the

EAA.

Q5. In the event that an estate agency company didot
comply with the timeline as required under paragraph
(15) of the Practice Circular with respect to its ffering of
incentives will the estate agency company still have
comply with the requirements in the Practice Circuar
(such as using the pro-forma incentive letter etc.)f
incentives are offered after the timeline?

Answer: Yes.

Notwithstanding the non-compliance othe timing
requirement mentioned under paragraph (15) oPtlaetice
Circular which may trigger disciplinary action dyetEAA,
If incentives are offered by an estate agency compéter
the timeline, it must still use the pro-forma emtive lette
issued under its letterhead as required by parbdiHp) of
the Practice Circulatio set out details of the incentives i
provide the purchaser with the original of suolentive
letter containinghe terms that the estate agency com|
must abide by under paragraphs (16) and ¢1#)e Practic
Circular  In addition, the estate agency company |
comply with paragraphs (18) to (20 the Practice Circul:



Q6.

Answer:
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with respect to the incentives offered by it.

For the avoidance of doulittjs the estate agency compan
own commercial decision whether or not and wheafter
incentives to purchasers. If incentives were efilebyan
estate agency company, the estate agency compasy
honour its promise of incentives, even if the pisamnwas
made after the timeline stated in paragraph (@b}he
Practice Circulafailure to do so may subject the license
disciplinary action by the EAA.

With respect to the requirementunder paragraph (12) ol
the Practice Circular that the incentives offered by ai
estate agency company must not restrict or preve
purchasers from giving a holistic consideration whe
making a purchase decision (e.gseeking to divert the
purchasers’attention so that they fail to take into accoun
all the relevant considerations when making a purcha
decision), under what circumstances would an estai
agency company be considered to ke breach of sucr
requirement and what could besome of the relevan
considerations that prospective purchasers maybe
diverted from when making a purchase decision?

While each case would depend on its owis fastat@agent:
should not put their interests in conflict withalvovethose
of the prospective purchaserdn considering whether
estate agency company has breached paragraphf(it
Practice Circular, the EAA would take into accouaik
relevantcircumstances in which the incentives were off
as well as whether the purchaser has made knowhe
eshte agency company his considerations in relatotind
purchase and whether he is able to adduce suffieietenct
to show that the incentives offered by the esta@fenay
company had distracted him from giving a holi



Q7.

Answer:

Q8.
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consideration when making his purchase decisiohhe
EAA will consider each case on its own merits. gémeral
simply focusing on inducing a prospective purchasdyuy
a first-hand residential flat through the offer attractive
incentives and diverting the prospective purchaser’
attention from giving a holistic consideratjosuch as hi
ability to obtain a mortgage to pay for the flattloe actue
amount of stamp duty to be paid (basedherprice stated in
the preliminary agreement for sale and purchase) being
higher than expected (based the actual price paid after
netting off all incentives received) is considere
unprofessional and may amount to a breach of papadi 2)
of the Practice Circular.

With respect tothe requirement under paragraph (13) o
the Practice Circular that the incentives offered ly an
estate agency company with a substantial degree
market power must not be abusive, please providaore
explanation as to what may amount to abusive condtc
by such estate agency company.

Please refer to Q13 to Q15 of the QuestamisAnswersf
Circular No. 1601 (CR) for more information/explanati
with respect to abuse of substantial degree of etgr&we
under the Second Conduct Rule.

An example of abusive conduct by an estate agemuypan)
with a substantial degree of market power has bemndec
in Q14 of the Questions and Answers of Circular N&0O1
(CR), which is still in force.

With respect to the requirement in paragrah (17)(b) of
the Practice Circular, can incentives (such as ca:
rebates) offered by an estate agency company in teales
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of first-hand residential properties in Hong Kong make
reference to a percentage of the commissioto be
received by it from the developer?

Answer: No.

According to paragraph (17) of the Practice Cirgulaan
incentive in monetary term (such as a cash relmatdjerec
by an estate agency company, it could dmyan absolu
amount or a formula showing how the defirtaount woul
be calculated, which_may only be expresbgdway of ¢
percentage of the purchase price as stated inrgtienpary
sale and purchase agreement ({2 of the purchase pri
as stated in the preliminary sale and purchase=agget tc
be entered into between the purchaser and the wesf
[name of the development]). Hence, when an estate age
company offers incentives to purchasers in thessaidirst-
hand residential propertiessuch incentives cannot
referenced to a percentage of the commistidre receive
by it from the developer.

If an estate agency company wishes to cover iptt#orma
incentive letter the situation where there mayblesequet
change in the purchase price of the property dedsia ¢
preliminary sale and purchase agreement due t@fexeit
purchase plan being subsequently selected by tlohase
and accepted by the vendor, the estate agency cyropalc
set ou clearly in the incentive letter whether the puast
price stated in the first preliminary sale and pase
agreement or in the subsequent preliminary sale
purchase agreement should prevail. For exampile, t
amount of rebate to be offered would t&lculated as
percentage of the purchase price as stated in itht
preliminary sale and purchase agreement regardfeasy
subsequent preliminary sale and purchase agreeshemtie
entered intoor the amount of rebate would be calculate
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a perentage of the purchase price as stated in the
preliminary sale and purchase agreement or, iiegge the
subsequent preliminary sale and purchase agre:
(whichever is the [higher / lower]).

Q9. If incentives have been offered by estate ager
companies, does the EAA impose any requiremergn
such estate agency companies as to when such inoerg
must be paid to the purchasers?

Answer: No.

Although the EAA does not specify the timing asatioen
estate agency companies must pay the incentivesedftc
the purchasers, according to paragraph (16)(the Practic
Circular, estate agency companiesist specify the time
and manner of paymentof incentives such as within
specified period after the happening of a certaeng(e.g.
payment of incentives would be made with¥} daysafter
[signing of the formal agreement for sale and purchase] /
[completion of the purchase] and subject to receipt of t
commission by the estate agency companies fron
vendors, by way of a cheque issued [lojmme of estate
agency company] ).

Failure to provide the prierma incentive letter would n
exonerate the estate agency companies from thbilitly to
honour their promise of incentives if such pronhss bee
made.

September 2024



